THE ATTORNEY GENERAL (f TEXAS
&

THE TEXAS DEPARTMENT quGRICULTURE

May 1, 2012

The Honorable Cass Sunstein
Administrator

Office of Information and Regulatory Affairs
Office of Management and Budget

725 17" Street, NW

Washington, DC 20503

Dear Administrator Sunstein:

We write today to express concern with the “Finaldance on ldentifying Waters Protected by
the Clean Water Act” (Guidance) proposed by the. Bi&/ironmental Protection Agency (EPA)
and the U.S. Army Corps of Engineers (Corps) anegdqoiest that the Office of Management and
Budget thoroughly review the Guidance. The Guiddais to comply with Executive Order
13563 because it greatly expands the two agenagalatory authority and will produce certain
and overwhelming costs, regulatory uncertainty guestionable public benefit.

The Guidance causes great concern for the farmarshers, landowners, and the State of Texas
because it arbitrarily expands federal control daah private and state-owned water and land
resources. Through the Guidance, EPA and the Gmqisme an unprecedented amount of
authority and create the unfettered potential kpa@ded federal regulation by adopting the
“significant nexus” test to define waters of theitdd States. Moreover, EPA’s interpretation of
the Clean Water Act (CWA) is based upon a Suprem@t@ase that produced a divided
decision and a total of five opiniorfRapanos v. United States, 547 U.S. 715 (2006). The
significant nexus test that the EPA and the Codagpts garnered the support of only a single
justice. Id. at 759-87 (Kennedy J., concurring in the judgment).

The legally dubious significant nexus test adofitgthe EPA and the Corps leaves it to field
agents to determine, on a case-by-case basis, evlththfederal government has authority to
regulate a body of water. Committing to individfiald agents the task of implementing such a
nebulous standard grants too much authority tatfaecountable federal bureaucracy and
threatens to expand the amount of land under fedsgalation beyond what Congress intended
when it enacted the CWA. The fuzzy test adoptethbyGuidance also paves the way for
divergent decisions regarding similar bodies ofevatross the country — creating uncertainty
instead of clarity.

What is more, the Guidance grossly understatesrthact of the significant nexus test. It is
simply inconceivable and irresponsible for EPA #mel Corps to suggest in the economic



analysis of the Guidance that a regulatory measitt@s magnitude would only add a maximum
of 2,517 acres of wetlands and 9.3 miles of strbanks to the area subject to mitigatioFhese
estimates — and any financial impact projectios®eaiated with them — reflect the results of an
unreliable survey process.

Instead, conservative estimates indicate that Teaaspproximately 11,200 named streams and
rivers with a total combined length of 191,228 mflé high percentage of these waterways
produce only intermittent flows, meaning it is Higimprobable they are currently regulated
under the significant level of federal jurisdictiproposed by the Guidance. Because the
Guidance document proposes to grant to the EPAren@orps of Engineers the power to
regulate these waterways, up to 153,000 milesreésts in Texas alone could be impacted. Of
course, there is no way to know for sure untihaegifield agent renders his or her own view.

But, the federal government’s power grab does ndtteere. As you know, subjecting
additional surface water bodies to regulation effectively impose unnecessary federal
regulatory oversight on surrounding property ownAggproximately 86 percent, or 144 million
acres, of Texas’ 269,000-square-mile land masevatply owned and utilized in agricultural
production® An untold number of streams and private surfacemzodies crisscross this
landscape. By applying the unscientific significaakus standard, the Guidance threatens to
subject private and state-owned land to an unpegtted and unnecessary level of federal
control. Private agricultural, ranch and foresdsiare working lands that provide a benefit to
the environment and generate an economic impawtarly $700 per acre on average for the
state - a total of about $100 billion per y&ar.

Certainly it is improbable that the EPA and the g3dnave the resources to immediately regulate
all private land, and all state and privately-owmeder, in Texas. However, the significant
nexus approach unnecessarily and inappropriatepoerars these federal agencies to do so in
the future. In contrast to the Guidance, the et outlined in this letter demonstrate the
devastating impact the Guidance could have onglesstate.

Further, it is unconscionable that the EPA andQbgps would rely on internal staff surveys to
justify a regulation as far-reaching as this ortee $o-called methodology is based on average
acres, miles and costs which were purposefully @has provide a politically acceptable cost-
benefit analysis. The agencies’ decision to utilizelow range on mitigation acreage
demonstrates an apparent intent to understate, edsts the inclusion of unsupported,

anecdotal statements of benefits suggests th&RAeand the Corps are overstating the benefits
of the Guidance. Further, the agencies’ analysiades only on Section 404 permitting, ignoring
the fact that additional waterways and lands weltdme subject to Section 311, 303, 401, and
402 permitting.
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Thank you for the opportunity to provide input ke tOffice of Management and Budget on the
true impact of the guidance document. An unbiasgtew of the impact of this regulation is
critical to protect against EPA and the Corps tesise on moving forward with this devastating
and legally unsupported regulatory scheme. Plessddree to contact either of us if we may
provide additional information or assistance.

Greg A t Todd Staples

Attorney General of Texas Commissioner of Agjture

Sincerely,



